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T E C H N O L O G Y

By John Jaffey
Toronto

Ontario Superior Court Jus-
tice Thomas Granger is in the
middle of a trial he thinks might
last until late next year. He has
already admitted 35,000 pages
of evidence over 119 days. “If
counsel would have been
required to make five copies of
each document,” he said, “the
copying costs alone would be
about $50,000.” But, in fact, the
cost was nothing, because the
trial is taking place in a paper-
less courtroom. 

“Counsel can retrieve a page
in less than five seconds,” said
the tech-savvy judge. “If we
were using hard copy exhibits,
opposing counsel, the witness
and I would have to locate the
correct binder, the correct tab
and the correct page. Then
counsel would say ‘about a third
of the way down the page,’ and
we would all spend more time

searching. But in our courtroom,
counsel simply highlights what
he wants us to see on our mon-
itor. In a large-document case,
the searching time alone justi-
f ies using an elec-
tronic system.”

Justice Granger is
a champion of com-
puters in the court-
room. Speaking last
week at a tradeshow
called Litigation
Technology Show-
case, he explained
that during his 25
years as a civil litigator, he was
always thinking about how to
make the evidence understand-
able and memorable for the
judge. The conclusion he
reached is still valid today:
“Unless the evidence is orga-
nized within the theory of your
case, it will not be memorable.
And, if it’s not, you have little
chance of success [because] all

judges have diff iculty under-
standing technical evidence the
first time.”

He is convinced that com-
puters are the solution. Extolling

the benefits of litigation support
software called Summation, Jus-
tice Granger said, “If a judge
uses Summation on his laptop,
he’ll be able to organize the evi-
dence and it becomes memo-
rable.”

Though Justice Granger’s
bailiwick is the Southwest
Region, Associate Chief Justice
Douglas Cunningham asked him

if he would be willing to conduct
a four-to-six month, paperless
trial in Ottawa. He agreed and,
nine months later, he is still
shuttling back and forth on
weekends. 

“I knew there would come a
day when I would have to write a
decision,” he said. To facilitate
that, he has all his notes and all
the exhibits on his laptop. “I was
convinced that the use of an
electronic document program is

a far more eff icient
way of handling evi-
dence than paper.

“Before com-
puters, I had to take
exhibits home with
me. Can you
imagine carting
2,000 documents on
the plane every
weekend?”

He bemoans the failure of the
provincial government to move
to electronic courtrooms. Its
1998 initiative to update the jus-
tice system and to achieve a
paperless courtroom collapsed
in 2003 when it refused to create
a web-based system. And, today,
Ontario blames budgetary
restraints as the reason its courts
continue to use hardcopy

exhibits. Yet Justice Granger’s
electronic courtroom cost less
than $1,500 to set up. He adds
that it’s portable and can be dis-
mantled in 40 minutes.

He had some advice for
lawyers seeking the benefits of
computerized trials. First, you
must seek permission of the trial
judge early on. “Don’t announce
at the beginning of the trial that
you want to use electronic docu-
ments.” He said counsel should
attend the pre-trial in person
rather than sending a junior. At
that stage it would be beneficial
to conduct a demonstration for
the judge to illustrate how docu-
ments, pictures and even video-
taped evidence will be displayed
on a monitor. Explain that these
documents were, for the most
part, prepared electronically, are
backed up and cannot be lost. 

Secondly, have some charts
and f igures with you to show
how much money this method
will save litigants and how much
time it will save the court.

Thirdly, if opposing counsel
objects to receiving electronic
documents in pre-trial disclo-
sure, present him or her with
instructions for how to print the
electronic documents.

decision on sentence Nov. 1,
Sandra Dworkin, counsel with the
B.C. Ministry of the Attorney
General told The Lawyers Weekly. 

“This is a trial-level decision so
it does not bind other courts, but
we are optimistic that other courts
will follow Justice Davis’s careful
ruling,” said J.S.M.’s counsel,
Brock Martland of Vancouver’s
Smart and Williams. 

“If Judge Davis’s ruling is fol-
lowed or upheld on appeal, judges
will have more freedom to craft
sentences that are suited to the
offender and the offence — they
will not face the arbitrary restric-
tions in the YCJA,” Martland told
The Lawyers Weekly.

By way of illustration, Marland
cited the example of two friends,
ages 17 and 18, who are con-
victed of robbery.

A judge would have the option
under the Criminal Code to

impose a conditional sentence on
the adult, but not on the youth
under the YCJA who would have
to serve his time in jail.

“We think judges will welcome
this” ruling, remarked Martland,
whose co-counsel was Van-
couver’s Michael Connaghan. “It
will mean that young offenders
will have the possibility of
serving a community-based sen-
tence in two situations where the
door used to be closed. First if it
is a ‘serious violent offence’ and
second, if the deferred custody
order is longer than six months.”

In R. v. D.G., named for
J.S.M.’s co-accused, Judge Davis
“read down” words in the two
YCJA provisions which limit the
availability of “deferred custody
and supervision orders” that
allow young offenders to serve
out their custodial sentences in
the community. 

Deferred custody orders are, in
essence, comparable to “condi-
tional sentences” for adult

offenders under the Criminal
Code.

However unlike the discretion
available to judges imposing con-
ditional sentences of up to two
years on adults who may be guilty
of exceedingly violent offences,
deferred custody and supervision
orders are not an option for young
offenders convicted of offences
that are designated as “serious”
and “violent” by a court under the
YCJA.

Moreover unlike the Code
rules that apply to adult offenders,
the YCJA limits the length of
deferred custody orders to a max-
imum of six months, making such
orders unavailable for longer jail
terms.

Judge Davis concluded both
restrictions should be struck out.
He held that the remainder of s.
42 should remain intact so that
courts can continue to make
deferred custody and supervision
orders consistent with the YCJA’s
purposes, principles and criteria.

The judge reasoned that the
blanket denial of the benefit of a
community custodial sentence to
a young offender who may have
committed the identical crime as
an adult was discriminatory, con-
trary to s. 15(1) of the Charter.

“I do agree that the differential
does promote the view that the
young person is less worthy of
recognition as a member of Cana-
dian society, i.e. he must go to jail
and serve his time in jail as
opposed to serving his custodial
sentence in the community,” the
judge wrote.
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Act lacks Code-like discretion

Moreover he acknowledged
that the postponement of the pay
equity, and the extinguishment
of the 1988-1991 arrears, “could
reasonably be taken by the
women, already underpaid, as
confirmation that their work was
valued less highly than the work
of those in male-dominated jobs.
This perpetuated and reinforced
the idea that women could be
paid less for no reason other
than the fact they are women.”

However the union’s case
died on what Justice Binnie
described as the real “battle
ground” of the case — whether
the denial of the women’s
equality rights had been shown
by the provincial government,
under s. 1 of the Charter, to be
“a reasonable limit prescribed by
law as can be demonstrably jus-
tified in a free and democratic
society.”

Confirming the Newfound-
land courts below, the Supreme
Court held that the province did
meet the burden of justifying its
perpetuation of pay inequity at
that time.

“It cannot be reasonably dis-
puted that the provincial govern-
ment faced a severe fiscal crisis
in the spring of 1991,” partly
because of a reduction in antici-
pated federal transfer payments
of $130 million, Justice Binnie
observed.

The province faced a deficit

of $120 million that was set to
balloon to $200 million if
serious cuts were not made.

As a result the province took
many drastic measures, such as
freezing the wages of public
sector employees including
members of the provincial legis-
lature, closing 360 acute care
hospital beds, freezing student
grants and equalization grants to
school boards, reducing
medicare coverage, and laying
off 700 seasonal and part-time
employees, and eliminating 500
vacant government positions.

“It seems to me the severity
of these measures, including the
cut to pay equity, corroborates
the government’s statement that
it believed itself, on reasonable
grounds, to be in the middle of a
fiscal crisis,” Justice Binnie said.
“The f inancial health of the
province is the golden goose on
which all else relies. The govern-
ment in 1991 was not just
debating rights versus dollars,
but rights versus hospital beds,
rights versus layoffs, rights
versus jobs, rights versus educa-
tion and rights versus social wel-
fare.”

He emphasized that courts
should “continue to look with
strong skepticism” at govern-
ment attempts to justify Charter
infringements on the basis of
budgetary constraints.  
Reasons: Nfld. (Treasury Board) v.
Nfld. Assn. of Public Employees
[2004] S.C.J. No. 62.
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